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In the Court of Appeals of the District of Columbia. 


No. 2602. 

Cissel, Talbott & Co., &c., Appellants, 

vs. 

William II. Hayden. 


a Supreme Court of the District of Columbia. 

At Law. No. 54466. 

Cissel, Talbott & Co., a Corporation, Plaintiff, 

vs. 

William II. Hayden, Defendant. 

United States of America, 

District of Columbia, ss: 

Pe it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 


J Declaration. 

Filed March 12, 1912. 

In the Supreme Court of the District of Columbia. 

At Law. No. 54466. 

Cissel, Talbott & Co., a Corporation, Plaintiff. 

vs. 

William II. Hayden, Defendant. 

The plaintiff, a corporation duly organized under and bv virtue 
of the laws of the District of Columbia, sues the defendant, William 
H. Hayden, for money payable by the defendant to the plaintiff for 
goods sold and delivered by the plaintiff to the defendant: and for 
work done and materials furnished by the plaintiff for the defendant 
at his request; and for money lent by the plaintiff to the defendant • 
and for money paid by the plaintiff* for the defendant at his reauest- 
1—2602a 4 ’ 
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and for money received by the defendant for the use of the plaintiff; 
and for money found to be due from the defendant to the plaintiff 
on account stated between them. 

And the plaintiff claims the sum of six thousand seven hundred 
and fifty dollars ($6,750.00), exclusive of all set offs and just 
grounds of defendant, according to the particulars of demand hereto 
annexed, besides the costs of this action. 

JOS. A. BUR KART, 
Attorney for Plaintiff. 
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Particulars of Demand. 


★ 


* 


Filed March 12, 1912. 

* * * * 


* 


William TI. Hayden, 932' F Street, N. \\\, Washington, I). C., To 
Cissel, Talbott & Co., Inc., Dr. 


To services in procuring purchaser for property at 
932-934-936 and 942 F Street, X. W., Washington, 

I>. 0., at a commission of S r / ( on the purchase price 
of $225,000.00. $6,750.00 

Pleas. 

Filed April 3, 1912. 

******* 

And now comes William Ilavden, erroneously named in the 
above-entitled cause of action as William II. Hayden, and for plea 
to the Declaration filed herein, the defendant says he is not indebted 
in manner and form as in said Declaration is alleged. 

2. And for a further plea, the defendant says he did not promise 
in manner and form as in said Declaration is alleged. 

WM. HAYDEN. 


Joinder of Issue. 

Filed April 10, 1912. 

****** 

The plaintiff joins issue on each of the defendant’s pleas to 
the declaration. 

JOS. A. BURKART, 
Attorney for Plaint iff. 


Memorandum. 


April 22, 1913. Verdict for Defendant. 
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Supreme Court of the District of Columbia. 

Friday, May 2nd, 1913. 

Session resumed pursuant to adjournment, Hon. Daniel Thevv 
\\ right, Justice presiding. 

******* 

1 |>on consideration of plaintiff’s motion for a new trial filed 
herein, it is ordered that said motion l)e, and the same is hereby over¬ 
ruled and judgment on verdict is ordered. Wherefore it is con¬ 
sidered, that the plaintiff take nothing by this action that the de¬ 
fendant go hence without day, be for nothing held and recover of 
plaintifl his costs of defense to he taxed by the clerk, and have execu¬ 
tion thereof. 

From the foregoing, the plaintiff by its attorneys of record in open 
court, note an appeal to the Court of Appeals, whereupon, the 
penalty of a bond for costs is hereby fixed in the sum of One Hun¬ 
dred Dollars. 


1 Memoranda. 

May 26, 1913. Appeal bond approved and filed. 

June 16, 1913. Bill of Exceptions submitted. 

July 14, 1913. Time to file transcript of record extended to Octo¬ 
ber 1, 1913. 

Supreme Court of the District of Columbia. 

Tuesday, September 2, 1913. 

Session resumed pursuant to adjournment, Mr. Justice Wright 
presiding. 

******* 

The Court having signed the bill of exceptions heretofore sub¬ 
mitted herein, now this 29th day of August, 1913, orders the same of 
record as of the time of the noting thereof at the trial. 

(This entry for Aug. 29, 1913. Note: Not placed in my hands 
until this 2d day of September, 1913. F. W. S.) 


Bill of Exceptions. 


Filed September 2, 1913. 

******* 

Be it rememl)ered that the above entitled cause came on for trial 
on the 17th day of April, A. D. 1913, in the Supreme Court 
5 of the District of Columbia, before Mr. Justice Wright, hold¬ 
ing Circuit Court No. 2, and a jury. 

Whereupon, the plaintiff corporation gave evidence tending to 
show that the defendant employed and authorized the plaintiff to 
procure a purchaser for the real estate known as 932, 934, 936 and 
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942 F Street, Northwest, in the City of Washington, District of Co¬ 
lumbia. at and for the sum of Two Hundred and Twenty-five Thou¬ 
sand ($220,000.) Dollars. The plaintiff further gave evidence tend*- 
ing to show that the defendant first spoke to the agents of the plain¬ 
tiff corporation about the middle of January 1912, at that time stat¬ 
ing that he wanted Two Hundred and Forty-five Thousand Dollars 
($245,000.) for the property referred to, and that on February 29th, 
1912. the defendant authorized the plaintiff to sell said real estate for 
the sum of Two Hundred and Twenty-five Thousand Dollars 
($ 220 , 000 ), upon which figure the defendant agreed to pay to the 
plaintiff a commission of three per cent or the sum of Six Thousand 
Seven Hundred and Fifty Dollars ($0,750). The plaintiff further 
gave evidence tending to show that it procured a purchaser for said 
real estate who was ready, able, and willing to pay said sum of Two 
Hundred and Twenty-five Thousand Dollars ($225,000.), and re¬ 
ceived from said proposed purchaser the sum of Five Hundred Dol¬ 
lars ($500.00) in cash which it tendered to the defendant, together 
with the contract for the sale of said real estate, which, however, the 
defendant refused to sign and repudiated the authority of the plain¬ 
tiff to sell said property. 

0 The plaintiff offered the testimony of the two witnesses, 

Talbott and Herzog, to the effect that by appointment made 
the night before with Mr. Hayden, they called upon the latter at 
his store on the first of March, 1912. about eleven o’clock A. M., 
when, as witnesses Talbott and Herzog testified, a conversation oc¬ 
curred between Herzog, Talbott and TTavden, in which Talbott and 
Herzog told the defendant that Talbott was ready to sign up. Do- 
fendant said he was just not quite ready yet, but would see him 
(Talbott) tomorrow. This was about eleven o’clock of the morning 
of March 1. 1912. At this interview no actual tender of the contract 
or the deposit of $500. was made, but the two witnesses Talbott and 
Herzog testified that Talbott had in his pocket the offer to purchase 
of Walter which complied with the terms which Talbott and Herzog 
testified tin* defendant had previously agreed to, together with 
Walter's check for $500. 

The plaintiff also gave evidence tending to show that it had subse¬ 
quently actually tendered to the defendant the form of written con¬ 
tract or offer to purchase the property, signed bv one Frank Walter, 
which the witnesses for the plaintiff testified was drawn in accordance 
with a previous oral agreement with the defendant; and which was 
the same writing which Talbott had in his pocket at the time of the 
conversation above set forth, the time of which said tender being 
fixed by all the witnesses for the plaintiff on March 0, 1912, with the 
execution of the witness for the paintiff. William Clabaugh, who was 
unable to fix the date on which the tender of the said form of 
7 written contract or offer to purchase signed by said W alter 
was made by the plaintiff to the defendant; all of the witnesses 
for the plaintiff testified that when the said form of written contract 
or offer to purchase was presented to the defendant by the plaintiff’s 
agents, which time was fixed by the plaintiff’s witnesses on March 6, 
1912, that he, defendant, informed the plaintiff, through its said 
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agents presenting said form of written contract, that he, said de¬ 
fendant, had already and that morning signed a binding contract to 
sell the property to a purchaser other than the one offered by the 
plaintiff; and that he gave this as a reason for not signing the form 
of written contract or offer to purchase then tendered by the plain¬ 
tiff’s agents; and which other binding contract which the defendant 
informed the plaintiff he had signed, was subsequently offered in 
evidence by the defendant ; and was shown to he a written contract 
dated and executed March 1, 1912. between and signed by the Wil¬ 
liam Tlavden Company, as owner of the property, a corporation, by 
the said \\ illiam Tlavden, its President, and one Abraham Eisen- 
berg, as purchaser; and the evidence subsequently offered by the 
defendant showed that the 1 said Eisenberg had made a part payment 
of $100.00 on March 1, 1912. to the defendant, William ITayden, as 
President of the William Hayden Company, and that said last men¬ 
tioned contract of purchase was executed and duly acknowledged by 
the William Hayden Company and said Eisenberg on March 1, 
1912, and that subsequently the property was deeded to the said 
Eisenberg by the \\ illiam Tlavden Company, in accordance 
<S with the said last mentioned written contract previously ex¬ 
ecuted on March 1. 1912. There wt is no testimony introduced 
by the plaintiff to controvert or contradict the testimony offered In 
the defendant as to the sale of said propertv to said Eisenberg on 
March 1, 1912. 

Thereupon the defendant gave evidence tending to show that he 
had never athorized the plaintiff corporation to procure a purchaser 
for said property, and further gave evidence tending to show that he, 
himself, had entered into a binding contract for the sale of said real 
estate with Abraham Eisenberg before the plaintiff tendered its un¬ 
conditional contract for the sale of said property to said Walter as 
aforesaid. 

Thereupon, the plaintiff, by its counsel, requested the Court to 
instruct the jury in the following language: 

“If the jury find from a preponderance of all the evidence that the 
defendant employed or authorized the plaintiff corporation to pro¬ 
cure a purchaser for the real estate described in the de laration for 
the sum of Two Hundred and Twenty-five Thousand Dollars 
($225,000.) upon terms agreed upon by the plaintiff and the de¬ 
fendant. and if they further find that the plaintiff did procure a pur¬ 
chaser for said property upon the terms agreed upon, tlien the plain¬ 
tiff is entitled to recover a sum equal to three per cent upon said 
agreed price (if they find that the defendant agreed to pay the plain¬ 
tiff the said sum of three per cent) even though the sale was not con¬ 
summated by reason of the refusal or failure of the defendant to 
consummate the sale.” 


9 But the Court refused to grant said request, to which re T 

fusal of the Court the plaintiff then and there excepted an<J 
said exceptions were duly noted upon the minutes of the Court. 

Thereupon, the Court proceeded to grant the defendant the follow¬ 
ing requests for instructions to the jury as follows: 

“The jury are instructed that although they should find from all 
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the evidence that the defendant contracted with the plaintiff corpora¬ 
tion for it to obtain a purchaser for the real estate in question for 
cash, or upon any terms whatever, yet if they further find from all 
the evidence, that before they produced said proposed purchaser to 
the defendant or notified the defendant that they had obtained a 
purchaser, the defendant had himself, directly, or through any other 
person, sold the said real estate to another purchaser, or entered into 
a binding contract to sell said real estate to another purchaser, then 
the plaintiff corporation cannot recover, and their verdict must he 
for the defendant.” 


To which instruction the plaintiff objected, which objection was 
overruled by the court, and the plaintiff then and there excepted, 
and said exception was duly noted upon the minutes of the Court. 

The counsel then proceeded to argue said cause to the jury. After 
plaintiff s counsel had made the opening argument to the jury and 
the defendant’s counsel had fully argued the defendant’s case to the 
jury, and the plaintiff's counsel was delivering the closing argument, 
the Court, ordered the case to he re-opened for the purpose of 

10 allowing further testimony as to the bona tides of the sale to 
Eisenberg to he taken both by the defendant and the plaintiff, 

this action having been taken in the forenoon of the 21st day of 
April. 1913, at which time the Court ordered the case adjourned until 
the following morning, the facts concerning which are hereinafter 
stated. In the afternoon of the 21st day of April, 1913, the Court 
proceeded to impanel another jury for the trial of another cause 
pending in said Court, permitting to he placed upon said second jury 
for the trial of said second cause two of the jurors already impaneled 
and sworn to try the issues in this cause. This action was taken 
without the knowledge or consent of the plaintiff or its counsel, and 
on the following day after a verdict had been rendered by the jury 
in said second cause, and when the trial of this cause was resumed, 
and before any further evidence was taken, the counsel for the plain¬ 
tiff moved the Court to discharge the jury in this cause from any 
further consideration thereof for the reason that two of their number 
had been impaneled and sworn in another case, and for the reason 
that such impaneling of said two jurors necessarily worked a dis¬ 
charge of the jury in this cause, and for the further reason that with¬ 
out the consent of the parties two jurors could not be sworn to take 
part in two causes at the same time, but the Court refused to grant 
said motion and directed the trial to proceed, and further evidence 
was offered by the defendant, but none by the plaintiff, although it 
was allowed to do so by the Court, if it wished to do so; to which 
ruling of the Court the plaintiff bv its counsel then and there 

11 excepted, which exceptions dere duly noted on the minutes 
of the Court. 


The facts in reference to the adjournment of the trial as they 
occurred in the presence of the court, were that all of the witnesses 
for the defendant, namely: William Hayden, the defendant, Walter 
C. Ilayden, Abraham Eisenberg and Charles Linkins, had testified 
that the sale of the said projierty had been made to Abraham Eisen¬ 
berg on March 1st, 1912, and that a binding written contract under 
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seal of sale of the property, duly acknowledged before a Notary 
Public, had been signed and acknowledged in the office of Charles 
Linkins by the William Hayden Company, a corporation, by Wil¬ 
liam Hayden, its President, and who was the defendant in this action, 
and by Abraham Eisenherg, the purchaser, on the morning of March 
1st, 1912, and prior to 11 o’clock of the morning of that day, and a 
deposit on account of the purchase price paid by Eisenberg to the 
W illiam Hayden Company, a corporation, the then owner. Although 
no evidence had been offered on the part of the plaintiff, in chief or 
in rebuttal, to contradict this evidence given on the part of the de¬ 
fendant, yet, during the closing argument of the case to the jury one 
of the plaintiff’s counsel attacked the credibility of these four wit¬ 
nesses and charged them with fraud and with a conspiracy on their 
part to prove a fact which he asserted never existed and announced to 
the jury that no bona fide contract of sale was made by the William 
Hayden Company, through William Hayden, its President, to the 
witness, Abraham Eisenberg. The four witnesses were thereby 
charged with perjury bv the plaintiff’s counsel in his argument to 
the jury; Whereupon the court announced that in view of the 
12 charges of fraud, conspiracy and perjury being made for the 
first time at that stage of the case the Court was of the opinion 
that the jury should have the benefit of any further evidence attain¬ 
able, and that both parties would l>e given opportunity to present 
such. Whereupon defendant’s counsel forthwith asked to present 
further evidence and further testimony was offered by the defendant, 
but none by the plaintiff; and the plaintiff’s said counsel, subse¬ 
quently admitted in open court that tlie sale to Eisenberg was made 
on March 1. 1912, and was a bona fide one and withdrew his said 
charges. The defendant, through his counsel, having elected to 
offer further testimony in corroboration of the testimony offered by 
the said four witnesses, the court adjourned the case for this pur¬ 
pose. Counsel for the defendant stated in open court that it was 
necessary for him to go to Baltimore to obtain the personal presence 
of the witness, Abraham Eisenberg, in court, the said Abraham 
Eisenberg having previously testified in the case by written deposi¬ 
tion only taken in Baltimore, and as well as to obtain further cor¬ 
roborative written evidence of the oral testimony of said four wit¬ 
nesses. The court realizing that this would necessitate the adjourn¬ 
ment of the case at bar for at least the balance of the day, allowed 
two of the members of the jury sitting in the case at bar. to sit upon 
a case that was then upon the call of the court, namely, the case 

of-, the attorneys in the last mentioned case having called 

for a long panel, and it became necessary that some of the mem- 
bers of the jury sitting in the case at bar should be placed upon 
the long panel called for in the case of-, which 


13 case was finished and verdict rendered by about 11 o’clock 
on the following morning, namely: on April 22, 1912. 
There was no misconduct suggested on the part of the two jurymen 
who sat upon the other case. 
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After the closing of all the evidence, the Court then proceeded to 
charge the jury as follows: 

“The Corin' (Mr. Justice Wright) : Gentlemen, 1 will refresh your 
recollections by restating the claim of the plaintiff and that of the 
defendant. 

The plaintiff claims that it had an unwritten oral agreement with 
the defendant, Mr. Hayden, whereby he had authorized the plaintiff 
to secure a purchaser for the property in question at the figure of 
$225,000; that he had agreed to pay them three per cent commission 
on that sum if they did secure a purchaser. He claims that he never 
made any such agreement with them at all. You will have to decide, 
first, from the evidence, that dispute between the two. It is the duty 
of the plaintiff and the obligation of the plaintiff to prove by a 
preponderance of the evidence, before you. the affirmative of that 
claim before you can he justified in finding it to he established. That 
is. the burden is upon the plaintiff i* to prove bv a preponderance of 
the evidence that Mr. Hayden agreed with it that he would pay it 
three per cent commission on #225,000, and Mr. Hayden had 
authorized it to procure a purchaser at that figure. 

If the plaintiff fails to prove that it had that kind of an agree¬ 
ment, you need not go further. If you find that that kind of an 
agreement was made, then you are concerned with the effect 

14 of the agreement upon the obligations of the two. 

You will observe that none of the plaintiff's witnesses 
claim, and the plaintiff does not claim, that Mr Hayden agreed to 
give the plaintiff any exclusive right to sell the property. In other 
words, all that it claims is the agency, in that respect; and inasmuch 
as no consideration passed between it and Mr. Ilayden, Mr. Hayden 
had the right to revoke the agency whenever he saw fit, provided he 
did it before the actual accomplishment of a sale. In other words, 
it left in Mr. Hayden the power to sell the property, himself, if he 
wanted to; and if he actually did sell the property, or if he actually 
made a binding contract with Mr. Eisenberg to sell the property, 
before this plaintiff brought a binding contract to him from Mr. 
Walter—I shorn! sav an unconditional offer, rather than a binding 
contract—then that contract of sale with Eisenberg revoked the 
authority of these agents, and Mr. Ilayden Was not bound to accept 
the man whom they selected as a purchaser. 

There is not anything more in the case in the way of disputed 
questions, except those considerations which I have already stated 
to you; as 1 say, you have to determine first, from the evidence, 
whether or not the plaintiff has proved that Mr. Hayden agreed with 
it that if the plaintiff would bring a purchaser for $225,000, he 
would pay them three per cent commission. If it has not proved 
that, that ends the case. If it has proved it, then you have to pro¬ 
ceed and consider the evidence and decide whether or not 

15 before Mr. Walter’s unconditional offer to purchase was sub¬ 
mitted to Mr. Ilayden, he had actually signed the contract 

with Mr. Eisenberg; because if he had, he had the right to do it 
and was not obliged to pay any more attention to the plaintiff. But 
if they had got to him first with the unconditional offer from Walter, 
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that is, before he signed the contract with Mr. Eisenberg, then he 
was obliged to have taken the offer if Walter was able to buy the 
property; and in that event the plaintiff would be entitled to a 
verdict in the sum of three per cent of $225,000. 

You may note your exceptions, gentlemen. 

Mr. Colbert, Attorney for Plaintiff: No exceptions, your Honor.” 

The jury thereupon retired to consider of their verdict; and there¬ 
after found-a verdict in favor of the defendant and judgment was 
thereafter entered upon said verdict. 

And the plaintiff prays the Court to sign this its Bill of Exceptions, 

Jay of -, 1913, as of the day of the verdict, and further 

prays the Court to order that this Bill of Exceptions may be made, 
part of the record in this cause which is accordingly dune this 29th 
day of August A. 1). 1913. 

DAN THEW WRIGHT. 

Id Assignments of Error. 

Filed September 18, 1913. 

****** * 

The plaintiff, Cissell, Talbott & Company, a corporation, appellant 
to the Court of Appeals, assigns the following errors upon which it 
relies in its appeal to the Court of Appeals from the judgment of the 
Supreme Court of the District of Columbia rendered in the above 
entitled cause. 

(1) The Court erred in refusing to grant the plaintiff’s prayer. 

(2) The Court erred in refusing the motion to discharge the jury 
because, pending the tiial, two of its number had been improperly 
impaneled in another cause. 

JOS. A. BURKART, 

MICHAEL J. COLBERT, 
Attorneys for Plaintiff, Appellant. 


Designation of Record. 

Filed September 18, 1913. 

****** * 

The Cissel, Talbott k Company, plaintiff in the above entitled 
cause and appellant to the Court of Appeals, designates the following 
as the portions of the Record in said cause which should be included 
in the transcript to be sent to the Court of Appeals: 

(1) Declaration (without affidavit). 

(2) Pleas (without affidavit). 

(3) Memorandum of verdict. 

17 (4) Judgment. 

(5) Appeal and notation of appeal bond. 

2—2602a 
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(6) Memorandum of filing bond. 

(7) Bill of Exceptions. 

(8) Assignments of error. 

(9) This designation. 

JOS. A. BURKART, 

M. J. COLBERT, { 

Attorneys for Plaintiff ( Appellant ). 1 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

T, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 17, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 544(56 at Law, wherein Cissel, 
Talbott tV: Co., a Corporation is Plaintiff and William H. Hayden is 
Defendant, as the same remains upon the files and of record in said 
Court. 

In testimony whereof. I hereunto subscribe mv name and affix the 
seal of said Court, at the City of Washington, in said District, this 
25th day of September, 1913. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


Endorsed on cover: No. 2602. District of Columbia Supreme 
Court. Cissel, Talbott Co., <fec., appellants, vs. William II. Hayden. 
Court of Appeals District of Columbia. Filed Sep. 26, 1913. Henry 
W. Hodges, Clerk. 
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3ltt thp Glourf of Appeals 

OF THE DISTRICT OF COLUMBIA, 

October Term, 1913. 

No. 2602. 

CISSEL, TALBOTT & CO., A CORPORATION, 

APPELLANT, 

VS. 

WILLIAM H. HAYDEN, APPELLEE. 

BRIEF ON BEHALF OF THE APPELLANT. 

I. 

Statement of the Case. 

The declaration in this case, filed March 12, 1912, 
alleges that the defendant Hayden was indebted to Cis- 
sel, Talbott & Co. in the sum of $6,750, which the plaintiff 
claimed under the common counts. 

On April 10, 1913, a verdict was rendered for the de¬ 
fendant, and on May 2,1913, judgment was entered for the 
defendant and against the plaintiff for costs. 

The case, as shown in the bill of exceptions, is as fol¬ 
lows : 

The trial took place April 17, 1913, and the evidence 
tended to show that the defendant employed the plaintiff 
to procure a purchaser, for certain property on F Street 
Northwest, in the city of W ashington, D. C., for the price 
of $225,000. The defendant first spoke to the agents of 
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the plaintiff in regard to the matter about the middle of 
January, 1012, at that time asking $245,000 for the prop¬ 
erty, but on February 20, 1012, the defendant authorized 
the plaintiff to procure a purchaser, for the sum of 
$225,000, agreeing to pay a commission of 3 per cent, on 
the selling price. The plaintiff gave evidence tending to 
prove that it did find a purchaser at that figure, namely, 
$225,000, and that the purchaser was ready, willing, and 
able to buy the property, but that the defendant re¬ 
fused to accept the purchaser and repudiated the au¬ 
thority of the plaintiff to sell (Ree., p. 4). 

The plaintiff's agents, by appointment made on the 
night of February 20, 1012, called on Mr. Hayden on 
March 1, 1012, about 11 o’clock a. m. At that time Mr. 
Talbott, of the plaintiff firm, stated to the defendant 
Hayden that he was ready to “sign up,” but Mr. Hayden 
stated that he was noi then ready to close, and invited 
them to see him the next day. Subsequently, the 
plaintiff’s agents, having been meanwhile put off from 
time to time by Hayden, by means of various excuses, 
made an actual tender of $500 in cash and a contract 
for the purchase of the property by the intending pur¬ 
chaser. On March 0, 1012, the defendant informed the 
agents of the plaintiff that he had sold the property to 
another party, and a contract, dated March 1, 1012, was 
produced in evidence, showing the sale to one Eisenberg. 

The defendant’s evidence was to the effect that he 
never authorized the plaintiff to sell the property and, 
further, that, before the plaintiff actually tendered him a 
contract, he himself had entered into a binding contract 
to sell the property to said Eisenberg (Itec., p. 5). 

There is no evidence of any sort that, at the time the 
plaintiff had procured a purchaser for the property in 
question and had so informed Mr. Hayden, he (Hayden) 
had sold the property to Eisenberg or anybody else and 
had notified the plaintiff to that effect. 



At the close of all the evidence, the plaintiff, by its 
counsel (Rec., p. 5) requested the court to instruct the 
jury in the following language: 

“If the jury find, from a preponderance of all 
the evidence, that the defendant employed or 
authorized the plaintiff corporation to procure a 
purchaser for the real estate described in the 
declaration for the sum of two hundred and 
twenty-five thousand dollars ($225,000), upon 
terms agreed upon by the plaintiff and the de¬ 
fendant, and if they further find that the plaintiff 
did procure a purchaser for said property, upon 
the terms agreed upon, then the plaintiff is en¬ 
titled to recover a sum equal to 3 per cent upon 
said agreed price (if they find that the defendant 
agreed to pay the plaintiff the said sum of 3 per 
cent), even though the sale was not consummated, 
by reason of the refusal or failure of the de¬ 
fendant to consummate the sale.” 

1 he trial court refused to grant this request, and to 
this refusal of the court the appellant duly excepted. 

1 hereupon, counsel proceeded to argue the cause to 
the jury, as will appear from page 0 of the record. After 
one of the plaintiff ^ counsel had made the opening argu¬ 
ment to the jury and after defendant’s counsel had fully 
argued the defendant’s case to the jury and the other of 
the plaintiff’s counsel was delivering the closing argu¬ 
ment, the court ordered the case to be reopened for the 
purpose of allowing further testimony as to the bona 
Jules of the sale to Eisenberg to be taken both by the 
plaintiff and the defendant, this action having been 
taken in the forenoon of the 21st day of April, 1913, at 
which time the court ordered the case adjourned until 
the following morning (Rec., p. 6). 

In the afternoon of April 21, 1913, the court proceeded 
to impanel another jury for the trial of another cause 
pending in said court, permitting to be placed upon said 
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second jury, for the trial of said second cause, two of the 
jurors already impaneled and sworn to try the issues in 
this cause. This action was taken without the knowledge 
or consent of the plaintiff or its counsel, and it will not 
he denied that plaintiff's counsel was not even present 
when this action was taken. On the following; day, after 
a verdict had been rendered by the jury in said second 
cause, and when the trial of this cause was resumed, and 
before any further evidence was taken, the plaintiff 
moved the court to discharge the jury in this cause from 
any further consideration thereof, for the ieason that 
two of their number had been impaneled and sworn in 
another case, and for other reasons appearing on page 6 
of the record; but the court refused to grant said motion 
and directed the trial to proceed. 


Assignments of Error. 

The record, at page 9, shows that the two errors relied 
upon are the court’s refusal to grant the plaintiff’s 
prayer and its refusal to grant the motion of the plaintiff 
to discharge the jury because, pending the trial, two of 
its number had been improperly impaneled in another 

cause. 

III. 

ARGUMENT. 

( 1 ) The Court Should Have Granted the Prayer Re¬ 
quested on Behalf of the Plaintiff. 

Under the repeated decisions of this court, it is difficult 
to understand why the court should have refused to 

grant the prayer referred to. 

In the case of Bryan vs. Abert, S App. D. ( ., ISO, it 
was held that when a broker, so authorized, is the pro- 



curing cause of a sale made by the owner, he is entitled 
to his commission, even though the owner is ignorant 
of it at the time and sells for a price and upon terms 
different from those fixed in his contract with the broker. 
In the course of the opinion in that case, Mr. Justice 
Shepard uses the following language: 

Defendant knew, when approached by the 
agent of Miss Litchfield, that plaintiff was en¬ 
deavoring to find a purchaser at the price given 
him, and had made an attractive plat of the lots 
to assist in the effort. It does not appear that he 
himself had advertised the property or hunted 
a purchaser. According to his own evidence he 
saw plaintiff and talked with him immediately 
alter Miss Litchfield’s agent had left him, and yet 
did not mention the negotiation to plaintiff. For 
aught that he knew, plaintiff might continue his 
efforts to find a purchaser. He ought to be pre¬ 
sumed to know that if he availed himself of plain¬ 
tiff’s services and made a sale to a purchaser 
annually found and stimulated to the purchase by 
plaintiff, he could not escape paying the reason¬ 
able value of his services by rendering it impos¬ 
sible for plaintiff to perform the actual contract.’’ 

It has been held by this court that where an agent 
procures a purchaser of real estate at the owner’s price 
and teims, v. no is ready and able to comply therewith 
1 e is entitled to his commissions. 

Jones vs. Holladay, 2 App. I). C., 279. 

It is shown by the bill of exceptions (Rec., p. 4) that 
the plaintiff gave evidence tending to show that it did 
procure a purchaser for said real estate, who was ready, 
able, and willii g to pay said sum of $225,000, and that 
it received from said proposed purchaser the sum of 
SoOO in cash, which it tendered to the defendant, to¬ 
gether with a contract for the sale of said real estate, 


which tho defendant refused to sign, and this evidence is 
not contradicted. 

It may he claimed that the error, if any, committed by 
the court below in refusing to grant an instruction which, 
we submit, embodied the settled law of this jurisdic¬ 
tion upon this question, was cured by the court’s oral 
charge to the jury. If it was not so cured, the case must 
necessai ily be revei sed. 

On page S of the record, it appeal s that the couit, in 
charging the juiy, used the following language: 

“You have to determine, liist, from the evi¬ 
dence, whether or not the plaintiff has pioved that 
Mr. Hayden agreed with it (the plaintiff) that, if 
the plaintiff would bring a purchaser for $225,000, 
he would pay them 3 per cent commission. If 
it has not proved that, that ends the case. If 
it has proved it, then you have to proceed and con¬ 
sider the evidence and decide whether or net, be¬ 
fore Mr. Walter’s unconditional offer to pm chase 
was submitted to Mr. Hayden, he had actually 
signed the contract with Mr. Eisenberg; because, 
if he had, he had the right to do it and was not 
obliged to pay any more attention to the plaintiff. 
But if they had got to him first with the uncondi¬ 
tional offer from Walter, that is, before he signed 
the contract with M . Eisenberg, then lie was 
obliged to have taken the offer, if Walter was able 
to buy the property, and in that event the plain¬ 
tiff would be entitled to a verdict in ti e sum of 3 
per cent of $225,000.” 

We submit that this is not an accurate statement of the 
law. If the defendant authorized the plaintiff to sell his 
property, then the agent was entitled to his commission, 
when lie procured a purchaser ready, willing, and able 
to buy at the defendant’s price and upon his teims. 
The actual tender of an unconditional contract, or the 
tender of any contract at all, was not necessary to en¬ 
title the agent to his commission. 


It was proved at the trial that the contract made with 
Mr. Eisenberg, for the latter’s purchase of the property, 
was not signed until March 1, 1912. It was also proved 
that on the day before, to wit, the 29th of February, 1912, 
the defendant authorized the plaintiff to sell the property 
for $225,000, and that the plaintiff actually found a pur¬ 
chaser at that figure who was ready, willing, and able to 

buv. 

%/ 

It is further shown (Rec., p. 4) by the testimony of 
two witnesss, Talbott and Herzog, that by appointment 
made on the night of February 29, 1912, they called upon 
Mr. Hayden, at his store, on the 1st day of March, 1912, 
at 11 o’clock a. m., or thereabouts, and at that interview 
Hayden was informed that the pm chaser found by the 
plaintiff was ready “to sign up.” The defendant then 
stated that he was not quite i eady at that time, but would 
see the plaintiff’s agent on the following day. It is no¬ 
where shown that, up to that moment, Hayden had en¬ 
tered into a binding contract, or any contract at all. 


with Mr. Eisenberg. 

It is true that the defendant denied having ever au¬ 
thor ized the plaintiff to find a purchaser for this proper tv; 
but the prayer referred to was based upon the theory 
that the plaintiff was so authorized, and there is ample 
evidence to support that theory; and we submit that the 
true iule is that, at the moment the plaintiff found a pur¬ 
chaser who was ready, willing, and able to buy the prop¬ 
er ty on the defendant’s ter ms, and so infor med the owner, 
then the agent’s right to his commissi* n was absolutely 
fixed, and no tender of any ccnti act was necessar y. 

For this error of the court in refusing to grant the 
plaintiff’s prayer for instruction, which, we submit, was 
not cured by the charge, judgment should be leveised. 
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(2) It Was Error for the Court to Permit Two Jurors 
to be Sworn in the Trial of a Second Cause While 
Actually Engaged in the Trial of a Prior Cause and 
Before the Latter Had Been Concluded. 

The undisputed facts, as shown by the record in this 
case, are these: That, of its own motion, the court sus¬ 
pended the 01 doily tiial of this cause for the purpose of 
allowing the introduction of luither evidence. This the 
corn t undoubtedly had the light to do, whether upon the 
motion of counsel or of its own motion. During this ad¬ 
journment of the case, without any knowledge on the part 
of the plaintiff or its counsel, the court proceeded to im¬ 
panel a juiy in another cause, placing upon said second 
jury two of the jurors already impaneled in this cause. 
The statement in the bill of exceptions is (Ree., p. 7) 
that it became necessary that some of the members of the 
jury sitting in the pending case should be placed upon the 
1< ng panel called for in the second case; and that is the 
only reason assigned for this action, which, we submit, is 
without precedent in this jurisdiction. 

Section 209 of the Code provides that if at any time 
dui ing the impaneling of a jury in any other than a capital 
ease the legular panel, by reason of challenge or other¬ 
wise, should be exhausted befor e the jui y is complete, the 
court may, in its discretion, direct the cle k to draw from 
the box the names of other persons to serve as jurors and 
cause them to be summoned, or order the marshal to sum¬ 
mon as many talesmen as may be necessary to complete 

the jury. 

It is further provided, by rule 53 of the Common Law 
Rules of the Supreme Court of the District of Columbia, 
that a jury, summoned for and on duty in any one special 
term of the court, may from time to time, as occasion 
shall require, by agreement of the justices presiding 
in the courts, to and from which the proposed transfer 
is to be made, be transferred to any other special term 
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having cognizance of jury trials. Any vacancies occur¬ 
ring in said transferred juries shall be filled as provided 
in section 208 of the Code. 

Section 208 of the Code provides that if any persons 
selected as jurors can not be found or shall prove to be 
incompetent or shall be excused from service by the 
court, the clerk, under the direction of the court, shall 
draw from the box the names of other persons to take 
their places. And if, after the organization of the jury, 
any vacancies occur therein, they shall be filled in like 
manner. 

It has always been the practice in the court below, 
when the services of a jury or of an}' one of their num¬ 
ber, who are sworn in a pending case, are required in 
another case, to have the consent of counsel to such 
temporary service. 

In the experience of counsel for the appellant, covering 
more than twenty-seven years, we have never known, 
in the trial of a contested case, as this was, and closely 
contested, that any member of a jury should be with¬ 
drawn from his consideration of that case to devote his 
time and attention to the trial of another case, especially 
when such action is taken without any notice to counsel 
and without any opportunity to them to object to such 
action. 

If these two jurors, while sworn to try a case involving 
a large amount of money, and while considering a large 
amount of conflicting evidence, could be switched off 
to the consideration of another case, involving entirely 
different issues, and perhaps involving a large mass of 
other conflicting evidence, then the same two jurors 
might be placed upon a second or a third or a fourth case 
and then be allowed to take their seats in the trial of the 
first case and proceed to dispose of it, after having had 
their attention distracted from the consideration of the 
first case which they were sworn to try. 

We have searched through all the decisions bearing 
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upon this point, and have been able to find but two eases 
on the point. In the case of Taylor vs. Roby the facts 
were that after the case had been on trial for several days 
in the Circuit Court of Cook County, Illinois, it was sus¬ 
pended during the 18th day of November to enable the 
court io dispose of certain cases on the short cause calen¬ 
dar. On that day, one of the jurors in the case was em¬ 
ployed in the trial of one or more other cases before 
another judge in the same court. It did not appear what 
was the nature of the one or more cases in which the 
juror was improperly engaged, but objection was taken 
in tlie appellate court to the action of the court in allow¬ 
ing the juror to serve in the subsequent cases. In that 
case the court said: 

“Whatever may have been the nature of the 
trial of November 18th, there is another reason 
why the affidavit is ineffectual. It does not deny 
that appellant or his attorney knew of the juror’s 
employment therein at the time or before this 
verdict was rendered. In case of such knowledge, 
speculation upon the result would not be per¬ 
mitted ; but the attention of the court should have 
been directed to the matter at once. The party 
moving against the verdict on the ground of such 
disqualification of a juror should show affirma¬ 
tively that neither he nor his counsel knew the 
fact before verdict rendered.” 

During the course of its opinion, the court took occa¬ 
sion to say that there could be no doubt that during the 
recesses of the court a juror impaneled in a case on trial 
might attend to his business affairs, read a novel, engage 
in a political or philosophical debate or attend church 
without impairing his qualification to continue his 
duties as a juror, and either of these things would have 
quite as sure a tendency to turn his attention from the 
facts of the case as listening to an attorney in the reading 


of a promissory note and answering the questions of the 
judge as to whether he was content to render a verdict 
for the plaintiff; hut the court distinctly based its de¬ 
cision upon the fact that it must affirmatively appear 
that neither the objecting party nor his counsel knew of 
the disqualification before verdict rendered. 

In the present case it does affirmatively appear that 
neither the plaintiff nor its counsel had anv knowledge 
whatever of the court’s action in the premises. 

In the case of Xiedner vs. Friedrich, 69 Ill. App., 623, 
the court simply states that an objection of this kind 
must be made in due season, and that the party will not 
be allowed to speculate upon the chances for a verdict 
and then urge the objection for the first time. 

In this latter case, which cites the case in 37 Ill. App.. 
147, it does not appear that any question of a juror 
sitting in two causes at the same time was involved. 

^ e do not claim that it is not within the province of 
a tiial judge to allow a jury in a civil cause to separate 
at any time that he may see fit to allow them to do so, 
whether for their meals or to allow them to go to their 
homes over night, or tor any other purpose; but we do 
submit that it is a practice of the worst kind to allow 
two jurors to be engaged in the trial of more than one 
contested case at the same time. The question has never 
been before this court, so far as we can find, and we sub¬ 
mit that a practice of this kind should meet with this 
court’s condemnation. 


It may be urged that it is necessary to show that the 
appellant has been damaged by the action taken by the 
court below; but we submit that, in most cases, it is 
impossible to show any such damage. In the present 
case, counsel for the appellant knew nothing about the 
fact that two ol the jurors had been sworn in another 
case, until they were called back to the trial of the first 
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case. Counsel could not ascertain to what extent their 
minds had been distracted by the burdens of the second 
trial. 

What we claim is that there is no precedent for the 
action taken by the court below, and for this reason, also, 
the judgment in this cause should be reversed. 

JOS. A. BUR KART, 

MICHAEL J. COLBERT, 

Attorneys for Appellant. 
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Statement of the Case. 

The claim of t lie appellant (plaintiff below) was that 
it (appellant) was authorized or employed by the appellee 
(defendant below) to obtain a purchaser for certain prop¬ 
erty, upon certain specified terms; but there was no 
claim made on behalf of the appellant that it was so 
authorized or employed as the appellee’s exclusive agent; 
and it was an admitted fact in the case that before the ap¬ 
pellant informed the appellee that it (appellant) had ob¬ 
tained a purchaser upon the specified terms, the ap¬ 
pellee had sold the property to a purchaser not obtained 
by the appellant. 

Any statement made by the appellant in its brief 
differing from the above statement, is not borne out by the 
record, as is shown by the following quotations from the 
record, and which quotations show the above state- 



nu'nt of the case to he absolutely correct. At page six 
((i) the record states as follows: 

“William Hayden, the defendant, Walter C. 
Hayden, Abraham Eisenberg, and Charles Lin- 
kins, had testified that the sale oi the said prop¬ 
erty had been made to Abraham Eisenberg 
(a. purchaser not obtained by the appellant) on 
March 1 , 1912, and that a binding written con¬ 
tract under seal of sale of the property, duly ac¬ 
knowledged before a notary public had been 
signed and acknowledged in the office of Charles 
Einkins by the William Hayden Company, a 
corporation, by William Hayden, its president, 
and who was the defendant in this action, and by 
Abraham Eisenberg, the purchaser, on the morn¬ 
ing - of March 1 , 1912, and prior to 11 o’clock of the 
morning of that day. . . 


1 his established fact was admitted by the appellant, 
as shown by the further quotation from the record at the 
middle of page seven (7): 

and the plaintiff s said counsel, subsequently 
admitted in open court that the salt' to Eisen¬ 
berg was made on March 1, 1912, and was a bona 
fide one and withdrew his said charges.’’ 

I he fact having been established and admitted that 
the sale to Eisenberg had been made by the appellee 

himself prior to eleven (11) o’clock of March 1 , 1912, yet 
the earliest day at which the appellant claims it ten¬ 
dered to the appellee a written contract of purchase 
(signed by Frank Walter, the appellant’s contemplated 
purchaser) was March f>, 1912; and the earliest time that 
it (appellant) claimed it informed the appellee that 
"Talbott was ready to sign up” was at the store of the ap¬ 
pellee “on the first day of March, 1912, about 1 1 o’clock 
A. M.,’’ whereas the undisputed fact, as shown above, 
was that the property had previous to eleven o’clock 



of that (lay (A larch 1, 1912) been sold by the appellee 
at Linkin’s office to a purchaser not obtained by the ap¬ 
pellant (Record, middle page four). 


argument. 

It has been held by this court that an owner of real 
estate* reserves the right to sell the property himself, 
without liability for commissions, unless he gives an 
exclusive agency to sell. There being no claim made that 
the appellant had an exclusive agency, if it had any 
agency whatever, and the appellee having sold the prop¬ 
erty before the appellant informed the appellee that it 
had obtained a purchaser upon the terms alleged to have 
been agreed upon, the appellant could not recover, 
and even if the verdict of the jury had been in its favor, 
yet under the law and the undisputed tacts, such a ver¬ 
dict could not have stood. 

Daniel vs. Land Co., 9 App. D. C., 483. 


The case at bar was not one which, under the undis¬ 
puted facts and the law, needed to be submitted to the 
jury; and if the appellee had elected to move the court 
to instruct the jury to render a verdict for the de¬ 
fendant, upon the law and conceded facts, such a motion 
would properly have been granted; and it is a fair in¬ 
ference from the undisputed facts, as shown by the 
record, that the reason such a motion was not made by 
the appellee was that his counsel was confident, under 
the facts and the law', of a verdict in favor of the ap¬ 
pellee. 


Appellant’s Cases Not in Point. 

The cases cited by the appellant, namely, Bryan vs. 
Abert, 3 App. D. C., 180, and Jones vs. Holladay, 2 App. 



D. C., 279, are not in point, as the faets were different 
in those two cited cases from the facts in the ease at 
bar. In the case at bar, the appellant had nothing 
whatever to do with the sale made to the purchaser, 
Eisenberg. The distinction is made clear in the above 
cited ease in this (appellee’s)brief of Daniel rs. band Co., 
9 App. D. C., 483. 

Appellant’s First Exception on Which Its First Assign¬ 
ment of Errors is Based Was Waived and Is Not 
Before This Court of Appeals For Consideration. 

During the course of the trial and before the case was 
submitted to the jury by the justice presiding, the 
plaintiff (appellant) submitted a prayer to the court. 
This the court refused to grant and the plaintiff (ap¬ 
pellant) at that time noted an exception to the court’s 
ruling (Rec., p. 5); and at that time the defendant (ap¬ 
pellee) also submitted a prayer to the court which the 
court granted, and the plaintiff (appellant) at that time 
noted an exception to the granting of the prayer for the 
defendant (appellee) (Rec., p. 0). The attorneys for the 
plaintiff and defendant, respectively, then proceeded 
to argue the cause to the jury, but before the closing 
argument for the plaintiff was concluded, the justice 
presiding at the trial allowed both the plaintiff and the 
defendant to submit further evidence, as appears on pages 
(i and 7 of the record. The prayers offered by the plain¬ 
tiff and defendant, respectively, to the court were offered 
prior to the closing of the testimony subsequently taken 
and submitted to the jury. At the time the prayer was 
offered on behalf of the plaintiff (appellant) it was based 
upon the plaintiff’s then theory of the case that, upon the 
testimony submitted up to that time, the question of the 
sale of the property involved made by the defendant 
Hayden to one Eisenberg, was a disputed question, but 



after the additional testimony had been offered in the 
case, the plaintiff (appellant) by its counsel, admitted 
in his closing argument to the jury that the sale to 
Eisenberg of the property involved had been made by the 
defendant (appellee) to the purchaser (Eisenberg) who 
was not procured by the plaintiff (appellant), before the 
plaintiff (appellant) made the offer to the defendant (ap¬ 
pellee) to purchase the property. 

This admission by the plaintiff removed from the con¬ 
sideration and determination of the jury this question of 
the prior sale to Eisenberg. And it was only on this fact 
being a disputed one, that the prayer offered by the 
plaintiff could be based. 

After the additional testimony was offered to tlie 
jury, and the closing argument on behalf of the plain¬ 
tiff was concluded, the justice presiding at the trial pro¬ 
ceeded to charge the jury upon the law of the whole 
case (Rec., p. 8), and at the close of his charge to the jury 
the justice presiding asked the counsel for the plaintiff 
and defendant respectively to note their exceptions in the 
following language: 

‘ You may note your exceptions, gentlemen.” 

And in answer, Mr. Colbert, attorney for the plaintiff, 
replied: 

“No exceptions, your honor” (Rec., p. 9). 


This was a clear waiver of the previous exceptions to 
the refusal or granting by the court of prayers offered to 
the court by the counsel for the respective parties. 

Beaver vs. Taylor, 3 Otto (93 U. S.), 4b, 23 L. 
Ed., 797. 

Langdon vs. Evans, 3 Mackey, 17. 

Territory vs. Anderson, 4 New Mex., 213, at 
222, citing Loher vs. Cooper, 7 Wall., obb; 
Indiana C. R. R. Co. vs. Horst, 93 U. S., 291. 
Railway vs. Probst, 30 Ohio, at 1(H). 



In the last cited ease of Railway' vs. Probst, the court 

« 

at page 10b says: 

“ Hie exception to the spe(*ial propositions re¬ 
fused and the charge as given hv the court 
being general, is no* such an exception as requires 
thi> court to review the law of the case, either 
upon the propositions re!used or tlie general charge 
given/' 

And citing in supper* of the decision of the court, the 
case of Beaver vs. Taylor, bo 1. S., 4b, 23 L. Ed., 797 
(supra), and other cases. 

In the above cited case of Territory vs. Anderson, 4 
New Mox., at ‘222, the court savs: 

“It is not error to refuse good instructions, if cov¬ 
ered in tin 1 charge in other and different language." 

The above cited case of Beaver vs. Taylor, 3 Otto, 93 
V. S., 4b. 23 L. Ed.. 797, has been cited and followed bv 
the Supreme Court of the United States in many cases, 
and the- rule of practice and pleading now submitted 
to this court has been thoroughly established; in the 
statement of the case (of Beaver vs. Taylor) the court, 
speaking through Mr. Justice Hunt, says (p. 54): 

“Before the case was submitted to the jury, the 
plaintiff requested the court to charge, as set 
forth by him, in eight several propositions. 
The court declined to charge as requested, but 
charged in its own language, and fully, upon the 
ease as presented by the evidence. 

“ The plaintiff excepted to the refusal of the 
court, and excepted, also to so much of the charge 
of the court as given, as was in eonffeit with and 
variant from the several propositions presented 
by him. 

“It is upon this presentation of the case that the 
court is asked to reverse the judgment entered 
upon the record." 

And at page 54, the court, in deciding these points of 
law, speaking thorugh Mr. Justice Hunt, say as follows: 
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“3. An exception to such portions of a charge 
as are variant from tin* requests made by a party, 
not pointing out the variances, can not lie sus¬ 
tained (citing Walsh vs. Kelly, <upra; Requa rs. 
Rochester, 4o X. Y., 129; Ayrault rs. Bk., 47 
X. Y., 570). It is not the duty of a judge at 
the circuit court, or of an appellate court, to 
analyze and compare the requests and the 
charge, to discover, what arc the portions thus 
excepted to. One object of an exception is to 
call the attention of the circuit judge to the 
precise point as to which it is supposed he has 
erred that he may then and there consider it, 
and give new and different instructions to the 
jury, if in his judgment it should be proper to do 
so (citing Ayrault vs. Bk., 47 X. Y.. 570, supra). 
An exception in the form we an* now considering 
entirely defeats that object. 

“For these three reasons, the bill of exceptions 
fails to present any point that wo may consider." 


The court 's attention is called to the fact t hat alt hough 
the appellant excepted (at the time the prayer was 
offered) below (Ree., p. t>) to the ruling of the court in 
granting the prayer of the appellee (Roc., p. yet it 
has not assigned (in its Assignments of Krrors) the action 
of the court below in this regard as error. In other words, 
it has abandoned its exception to this (appellee's) prayer, 
and thus recognized it as the law of this case; and it is 
difficult to understand how the appellant can admit (by 
thus abandoning its exception) that the law stated in 
the appellee's said prayer is tin* law of this ease*, and 
still insist on its exception to the action of the court in 
refusing its prayer. The two prayers are inconsistent, 
and if the appellant admits, as it does, that the appellee's 
said prayer is correct, it can not insist upon its exception 
to the action of the court below in rejecting its said 
prayer. The principle or rule of practice in this regard is 
stated in and by tin* above cited case of Beaver rs. 
Taylor, 3 Otto, 40, as well as the other cases there cited. 
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Appellant’s Second Error. 

The st >le ground of the appellant's second assignment 
<>t errors, is stated in the record at page (>, as follows: 

for the reason that such impaneling 
of said two jurors necessarily worked a discharge 
ot the jury in this case, and for the further reason 
that without the consent of the parties two 
jurors could not be sworn to take part in two 
causes at the same time.” 

• 

It is admitted by the appellant that the practice of the 
court in taking some of the jurors from a panel trying 
one e&se, to try another case, is in force below (Appel¬ 
lant s Brief, middle of page 9), but it is therein alleged 
that it has been the practice of the court below “to have 
tlit' consent of counsel to such temporary service” 
(Appellant's Brief, middle of page 9). It is also plain 
that this practice is recognized below by the fact that 
the parties who tried the other case on which the said 
two jurors served made no objection to this practice of 
having jurors serve on two panels. 

I lie fact that counsel do give their consent in certain 
cases to this practice is evidence that the practice is 
proper, and unless it i * affirmatively shown that there was 
some misconduct, or that it was impossible for the jurors 
to intelligently consider the two eases, there can be no 
valid objection thereto, and the appellant could not be 
prejudiced thereby. There was “no misconduct suggested 
on the part of the two jurymen who sat upon the other 
case" (Bee., bottom p. 7). - 

There can ordinarily be no objection to this practice, 
as is shown by the language used in the cases cited by 
the appellant in its brief at pages 10 and 11. 

It is respectfully submitted that the judgment of the 
court below should be affirmed. 

CHAPIN BROWN, 

Attorney for Appellee. 






